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WHITLA & NELSON, a Copartnership, Attorneys
for the LANE LUMBER COMPANY, a Cor-

poration, Bankrupt.
Petitioner

vs.

SAMUEL BOYD, Trustee in Bankruptcy of the

Lane Lumber Company, a corporation, Bank-
rupt, and L. C. WILSON, Receiver of the State

Bank of Commerce of Wallace, Idaho,

Respendents.

IN THE MATTER OF THE LANE LUMBER
COMPANY, A CORPORATION, BANKRUPT

BRIEF OF PETITIONERS ON MOTION
TO DISMISS

The respondents have filed herein a motion to

dismiss this petition upon three grounds:

1. That the petition presents both a question of

law for revision and a question of fact, which should

be appealable.

2. That the ap]^eal covers questions of law

and fact and that revisions permit only questions of

law.
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3. That the petition for review is not the prop-

er method to bring both the above questions before

the Circuit Court of Appeals ; no error could be pre-

dicated upon the reduction, because it was made up-

on evidence from which men of different minds

might draw different conclusions. An issue of this

nature is a question of fact re^dewable by appeal and

not by petition for re^dew.

The sole trouble with respondents is that they

do not understand the questions before the court and

are in error upon the entire premises.

First, the petition for revision in this case is

based squarely upon issues of law. We are not

asking the court to review any findings of fact what-

ever but are asking the court to review the conclus-

ions of law, and that alone.

Second, there are no issues of fact in this case

and the District Judge did not make

any decision u]ion any coutroverfed issues of

fact, but based his decision in this case

wholly upon the law, and it is upon his construction

of the law that this appeal is taken.

Third, the findings of fact in this case were

those made by the referee upon uncontroverted evi-

dence.

FoT^RTH, The allowance sought by petitioners

was not a claim or debt within the meaning of Sec-

tion, 25a, subdivision 3, but was a cost of administra-

tion and reviewable under the provisions of Section

24b.
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RESPONDENTS' AUTTTORTTIES

We have no eomj)laint to make with the author-

ities pited hv respondent other than to say they

have no hearins: npon the facts in this case. The

case oiPopflffhwmff v. Hirk.9, 165, Fed. 897. was

a case clearly within Section 25a, and, therefore,

snhject to appeal and not to review, and in that case

it was a claim or deht incurred hefore hankruptcy

and therefore appealahle onl^jtl^der the hankrupt-

cy act. . .

Tn Re Trwin et al, 174 Fed. 64'2, Tn Re Stewart

(simply decide that which we do not dispute, namely,

S79. Fed., 222, and in re Wifherhee, 202 Fed. 896,

that npon a matter of review this Honorahle Cir-

cuit Court passes only upon questions of law and

does not pretend to decide disputed questions of fact,

and we are not askina; that to he done in this case.

Tt is our contention here that this is a contro-

versy arisins^ in the administration of a hankrupt es-

tate and is reviewahle under section 24h, and that the

hill of petitioners is not a claim or deht within the

meaning of section 25a as construed by the United

States Supreme Court and also by the Circuit

Court of Appeals. Tt is our con-

tention that the claim or debt there referred to,

which ^ives the jurisdiction for the appeal, is a claim

or debt which is provable against the estate of the

bankrupt upon him bein^ adjuds^ed such. Holden v.

J. S. Straffon, Trufitee, 191 IT. S. 115. 48 E. ed., 116,
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in which the Supreme Court of the United States

says as follows

:

"And while the word "claim" is used in its

signification of the demand or assertion of a

right in sub. 11 of par. 2, in respect of "all

claims of the bankrupts to their exemptions," it

is also used in many parts of the act, and, as we

think, in par. 25, as referring to debts (which by

subsec. 11 of par. 1 include "any debt, demand

or claim provable in bankruptcy" pref^entcd far

proof against estates in bankruptcy/'

In this case it appears that the claim referred ti^

in the third subdivision of Sec. 25a as a debt or dj-iin

of $500 or over, means a debt or claim owing by th'^

bankrupt at the time of his adjudication aiul \^hirh

is provable against his estate as such.

The words "debt" and "claim" ar" i^^ually ir>(Vl

in the Bankruptcy Act as meaning a debt x)v daitn

existing at the time of bankruptcy arid soTricthinj^

which is then due and owing by the barikru]it and ftu-

which an aceount may be proven against his e^t-ite.

Section 57 of the Bankruptcy Act provides for the

proof and allowance of claims au'l '.y a reading of

that section of the statute it is plain that the »-laim

mentioned in section 25a. sub. 3. and the filing of

proof of which is provided for by section 57 of the

Act, and for which the Supreme Couit of the ['nit«Hl

States has. by forms numbered 31 fr. 37, iufliKivc.

provided for the proper manner of presonring ti cui

to the eouvt for allowance, is the claim or debt refer-
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red to in Sec. 25a, sub. 3. Again, the claims i-efcr-

red to in Sec. 57 are also barred if not filed within

one year after the adjudication,, sec 57, subdivision

N. Tlie allowance sought by petitioners conieb

under an altogether different provision and comes

under that part of the Act providing for the hand-

ling of estates, and section 64, subdivision 3, pro-

vides for the pa^Tiient of the costs of administration,

and these are payable not as a debt or claim, but as

a cost of administeiing the estate, and no form for

proving such an allowance is required or provided

for by the Bankruptcy Act, and we think it clear

that such co^ts of administration are not included

with the words "claim" or ''debt," for which the

method of appeal is ])rovided by section 25, subdivi-

sion 3.

The Circuit Court of Appeals for the Sixth Cir-

cuit so speaks of this section and has so specifically

held:

Tr. J. Davidson & Co., r. Friedman, 140 Fed 8.53

This case is short and direct to the point and is

especially valuable because the Honorable Justice

Lurtou delivered the opinion. In that case it was

an appeal allowing expenses of administration and

the f^ourt held that it was not appealable under sec-

tion 25a, par 3, but was only subject to be brought up

by review under section 24b, and said as follows:

''The matter involved in the present appeal

is an expense incurred by the trustee in the

course of his aduiinistration. If >ras not a dehf^
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against the bankrupt, and had no existence

before adjudication. It was therefore one of

that class of matters over which this court is

given supervisory jurisdiction to "review in

matters of law the proceedings of the sevei al in-

ferior courts of banki'uptcy," within this cir-

cuit. In the case of In re Mueller, 135 Fed.

711, 715, 68 C. C. A. 349, 353, we said: "The

'proceedings' reviewable are those administra-

tive orders and decrees in the ordinary course of

a bankruptcy between the filing of the petition

and the final settlement of the estate which are

not made specially appealable under section 25a

30, Stat. 553 (F. S. Comp. St. 1901, p. 3432).

The court thereupon dismissed the appeal hold-

ing that the appeal was not a proper remedy to le-

view costs of administration.

QUESTIOX OF LAW PRESENTED FOR
REVIEW

As stated in our original biief in this case the

questions herein are questions of laic involving the

construction of Section 7 of the Bankruptcy Act and

section 64b, subdivision 3 of that Act, it being the

contention of petitioners that they are entitled, rf.s- a

matter of hur, to have their fees allowed on the basis

of professional services for the preparation of the

schedules. Judge Dietrich refused to allow for these

services on the basis of professional services, but

allowed for them on the basis of clerical W(U-k. (Rec-

ord. (]>. 65, where he states as follows:
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"For the labor of gathering together and

classifying the data I shall allow compensation

as for the sfrvices of (tv accountant, at the rate

of $15.00 per day for ten days."

This raises a direct question of law as to wheth-

er or not the bankrupt in employing counsel to per-

form the duties required by the Act is entitled to

charge therefor at professional rates or at clerical

rates. This does not involve a question of fact, but

does involve only a question of law.

Again, Judge Dietrich holds that petitioners

did spend at least a large part of the time for which

we claim compensation attending meetings of credit-

ors. (]). 69 of record where he says as follows:

"It is doubtless true that the claimants haA^e

spen7at least a large ]^art of the time in attending the

bankruptcy proceedings for which they claim com-

pensation." He then states that he does not base

this upon a question of the number of days and does

not take this into consideration, and says, after al-

lowing $100 for attending one meeting one particular

dav: "Tn that view it becomes unnecessary specifi-

cally to find upon the issues whether the attendance

covered thirty-seven days, as contended for by the

claimants, or only 30 days as asserted by the trustee.

Nor need we determine ivliat would he a reasonable

per diem allo/eniice for such attendance, taking ifito

consideratio)} the actual a)nou}it of time spoit npon

each of the several days and the character and scope

of the business then under consideration." In other
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words the learned District Judge held, as a matter of

law, petitioners were not entitled to a per diem com-

pensation while attending the meetings of the hank-

rnptcy eonrt, hut appellants contend that, as a mat-

ter of law they are entitled to reasonable compensa-

tion, per diem, for attending these meetings and that

the learned District Judge erred in refusing to make

such allowance.

Appellants also contend, as a matter of law,

that they were entitled to an allowance for

contesting thr' Connolly Claim. Tn the assignments

of cvvov herein it will l)e noticed that there is not

an assignment of error attacking any finding of

fnct. neithei' is it being a«ked in tbi^ hearing that anv

finding of fa^-t be set aside but this petition for re-

view is being ])i'e-euted squarely upon the issues of

law.

The only findings of fact are those made bv t^ie

referee, and the rule is that such findings made bv a

referee, evev ov eonflietin^ testimony have every

presumption in their favor.

''Upon the trial of the issues before him

the referee had the op])ortunity of seeing and

hearing the witnesses, and he was thereforo in

a better position to judge of their credibilitv

than are courts, whirh have before tbeui noth-

ing, but the printed record. The established r^iV

in such cases, from which we see no ren-^on for

departing in the ]iresent instance, seem^ to be

that the fiurliugs of fact, dopcnrleut u]ion rou-
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flieting testimony, by a judjije, master, or a ref-

eree, who sees and hears the witnesses testify,

liave every reasonable presumption in their fa-

vor, and should not be set aside or modified, un-

less it elearly appears that there was error or

mistake on his part."

Southern Pine Co. of Georgia et al, v. Savannah

Trust Co., 141 Fed. 802, C. C. A. Fifth Circuit.

This being the undoubted rule, then certainly in

this case where thei'e was no conflict and no evidence

introduced by the respondents, the referee's findings

of fact most certainly should be conchisive, especial-

ly as n(tt a single fact found by the referee is review-

ed or even questioned by the District Judge, leav-

ing nothing now for this court to pass upon but ap-

])ly the law to the findings of fact as they appear

iu the record. All we ask on this hearing is for the

("{^vvi to applv the law to the facts as found, either

iu the referee's findings, or if there has been any

fact found bv the Pistript Judge, then to his finding,

but we (fff) not ask or seek to have any findings of

fact reversed, modified or set aside. The District

Judge in passing upon the facts involved in this case

deHded the matter wholly accoi'ding to his Auew of

the law, and as the matter is now before this court

on the question of whether or not his view of the law

was correct or erroneous, it resolves itself simply in-

to a ouestion of law upon the points assigned as er-

ror bv the appellant and there have been no ques-

tiou*^ of fact involved and there was nothina' for ai^-
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pellants to appeal from under the Bankruptcy Act.

We respectfully submit that the motion to dis-

miss the appeal should he denied.
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